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Survey of
COVID-19

Insurance Issues

Part 2: Workers’ Compensation

BY THOMAS W. HENDERSON, NICK FOGEL, AND JOSEPH F. “TRIP” NISTICO III

This article surveys insurance issues arising from the COVID-19 pandemic.
This Part 2 focuses on workers’ compensation matters.

art 1 of this article considered in-

surance issues related to business

income interruptions arising from

the COVID-19 pandemic. This Part

2 discusses workers’ compensation claims

for COVID-19. It focuses on challenges that

employees will likely face in establishing that

their disease is work-related and offers strategies

to overcome these hurdles. The article also

includes suggestions for employers faced with
these claims.

Because workers’ compensation insurance

coverage is controlled by the Colorado Workers’
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Compensation Act (Act),! Colorado policies
for this coverage are more uniform than the
commercial property insurance policies dis-
cussed in Part 1. However, even in the context
of workers’ compensation, forms and language
may differ from insurer to insurer and from
policy to policy, so it remains critical to review
each policy in its entirety.>

Is COVID-19 an Occupational Disease?

The general rule under the Act is that an oc-
cupational disease is likely compensable if it
can be fairly traced to employment. In other
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words, employees who are able to show that
they contracted COVID-19 in the course of their
employment should be able to obtain coverage.
But proving this may be difficult.

The Act allows workers to receive benefits
for “occupational diseases,” which are diseases
that can be fairly traced to the conditions of the
claimant’s employment.® For an occupational
disease to meet this work-related test, a worker
must establish that the disease

1. resulted directly from the employment

or work performed,

2. can be seen to have followed as a natural



incident of the work and as aresult of the
exposure occasioned by the nature of the
employment,
3. can be fairly traced to the employment
as a proximate cause, and
4. does not come from a hazard to which
the employee would have been equally
exposed outside the work environment.*
Some common forms of occupational
disease include
= repetitive motion diseases, such as ten-
donitis® and carpal tunnel;®
= chronic back or joint pain caused, or
aggravated by, repeated lifting or squat-
ting;” and
= conditions brought about by long-term
exposure to hazardous chemicals or other
harmful particles.®
Whether COVID-19 is considered an oc-
cupational disease may be driven in part by
the profession at issue. For example, those
employed in certain high-risk professions, such
as healthcare workers and first responders, may
be more likely to prevail in COVID-19 coverage
disputes. These professions generally require
stricter recordkeeping and more virus testing
than others, and due to the amount of human
contact they involve, it is more likely that virus
exposure in these professions is work-related.’
An occupational disease does not have to
be one uniquely associated with the employ-
ment.'” Coverage may also be triggered if an
employee has COVID-19 and the condition was
contracted either at the place of employment or
through employment-related travel, provided
the employee did not contract COVID-19 while
on a personal detour.™

Instructive Precedent

While the potential impact of COVID-19 on
workers’ compensation is largely unprecedent-
ed, decisions from other jurisdictions involving
coverage for other communicable diseases are
instructive. For example, the Supreme Court
of Minnesota, in Olson v. Executive Travel
MSP, found that an employee who became
infected with a novel strain of influenza while
traveling in Asia for work and later developed
chronic bronchitis as a result of the influenza
was entitled to workers’ compensation benefits.'?

The claimant was able to establish that she
contracted Influenza-type B during her work
travel to Asia because that specific virus was
not present in the United States when she
contracted it."”®
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Proving that COVID-19 was contracted at
a place of employment or through associated
travel may be more difficult compared to other
communicable diseases. Unlike the flu virus at
issue in Olson, SARS-CoV-2 is widely distribut-
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ed across the United States. Further, in most
cases, tracing virus exposure to an employee’s
employment as a proximate cause of the disease
requires a medical opinion.™

Tracking Methods

Tracing the source of exposure to highly com-
municable diseases such as COVID-19 may also
require the use of techniques like contact tracing
and genome mapping. Contact tracing involves
tracking down individuals who have had recent
prolonged or intimate exposure to a person who
has been confirmed to be COVID-19 positive
when such person may have been infectious."
While the United States has yet to widely use
contact tracing in its fight against COVID-19
spread, other countries such as South Korea
and New Zealand have successfully used this
technique to control outbreaks.'®

While contact tracing may not be a practical
means for all individuals to trace the source
of their exposure, it may be useful where the
individual has had limited contact with others.
Contact tracing may also be used by insurers
seeking to deny coverage to show that a claim-
ant was exposed outside of work. Although it
remains to be seen whether contact tracing
could be an effective tool in these types of claims,
it is possible that Colorado will, eventually,
implement the robust contact-tracing measures
necessary to effectively track COVID-19 spread.
Colorado is in the process of hiring additional
contact-tracers so that the system will be able
to handle up to 500 cases a day."”

Genome mapping also provides some prom-
ise to track COVID-19 spread on a granular
level. This approach involves tracking the virus’s
mutations. Because viruses mutate so rapidly,
scientists have been able to identify distinct
COVID-19 strains. For example, scientists were
able to identify three distinct strains of the
virus around Seattle, which allowed them to
determine that the first person infected in Seattle
had been infected in China and passed the virus
to at least one other person in Washington.
Scientists reached this conclusion because the
virus passed on was highly similar genetically
to the sample taken from the man who had
been infected in China, unlike other strains that
were circulating in the area.’® Using the same
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technique, scientists likewise determined that
the two other strains had passed through either
Europe or Iran before arriving in Washington."

Reporting Requirements

for COVID-19 Claims

The Act requires employees to describe a “re-
portable” occupational disease, in writing, to
employers within four calendar days, even if
the employers have actual knowledge of the
illness.”® An occupational disease becomes
“reportable” when it requires medical attention,
time off work, or both; such illness would still
be reportable even if it has yet to be diagnosed
as COVID-19.”' If an employee fails to report
the injury in writing, the employee may lose
up to one day’s wage compensation for each
late reporting day.*

Even if the employee does not believe the
exposure was work-related, according to the
Centers for Disease Control and Prevention
(CDC) guidelines, both employees and employ-
ers should clearly document any and all possible
COVID-19 exposures.” Employees should
also record whether their employer provided
personal protective equipment (PPE), as well as
any additional relevant information. Employees
beginning to experience COVID-19-related
symptoms should first seek immediate medical
attention, including testing. Employees who
have tested positive for COVID-19, or have
other reason to believe they have been infected,
should immediately report their diagnosis and/
or symptoms to their employers. They should
also provide documentation related to any
potential exposures.

After reporting the illness to the employer,
employees should request to see a doctor. If a
doctor is not available through the employer’s
workers’ compensation system, employees
should report any possible exposures and symp-
toms to their personal doctor. Employees should
carefully document all circumstances relating
to seeing a doctor and/or getting appropriate
testing. If the employee’s doctor believes the
employee has COVID-19 but cannot arrange
for testing, the employee should ask the doctor
to state this in the medical report, as well as
other relevant information regarding possible
exposure, symptoms, and testing.
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While employees must report an illness re-
quiring medical attention or time off work within
four days, employees must also provide written
notice of the contraction of an occupational
disease (e.g., a COVID-19 diagnosis) within
30 days after the employee first experiences
symptoms or, if the disease results in death, it
must be reported within 30 days of death.* If
these reporting requirements are not met, the
claim may be deemed waived or the compen-
sation may be reduced.”

Workers’ Compensation

Coverage for Expenses

Absence from work during the quarantine/
monitoring period, but before a positive confir-
mation of COVID-19, may trigger coverage under
workers’ compensation, even if the employee
ultimately tests negative.”® However, whether
such benefits are available is determined by
the insurer and may be limited to certain
high-risk professions. Pinnacol Assurance, a
Colorado-chartered workers’ compensation
provider covering about 60% of Colorado
businesses, has indicated that it will provide
wage loss benefits for first responders and
healthcare workers for up to 14 days of required
quarantine that occurs due to the nature of
their jobs.”” Some municipalities are providing
similar benefits—in many cases, outside the
traditional workers’ compensation system—to
first responders and other municipal workers.
As with insurers, whether employers provide
these types of non-statutory benefits depends
on that employer’s specific policies.

Unless the insurer (or employer) has pledged
additional coverage, Colorado law requires
employers and their insurers to provide all
medical benefits that are reasonably needed

at the time of injury or occupational disease
and afterward to cure and relieve the injury’s
effects.” This includes medical services that
are medically necessary for the treatment of
a claimant’s injuries, as well as any services
incidental to obtaining such treatment, such as
transportation expenses incident to authorized
medical treatment.*

Indemnity benefits, including lost wages,
are also payable for occupational diseases
that either completely or partially prevent
an employee from working,*® provided the
employer does not continue to pay wages
at a higher rate than the temporary total or
temporary partial benefit amounts provided
underworkers’ compensation laws.* However, if
the employer deducts the employee’s sick leave
for thatlost time, the employee remains entitled
to statutory lost-wage benefits.*? Although this
article’s focus is limited to the Colorado Act,
private employers should also consider the
quarantine/monitoring period covered under
the Families First Coronavirus Response Act®
and other federal programs.

Conclusion

Proving that COVID-19 is an occupational
disease subject to coverage under the Act may
be difficult. And as discussed in Part 1, it is hard
to predict how courts will end up deciding the
largely unprecedented issues surrounding the
COVID-19 pandemic. Employers and employees
dealing with COVID-19 coverage claims should
adhere to the Act’s requirements, follow CDC
and other federal guidance, and be aware that
coverage varies from policy to policy. In some
cases it may be advisable to consult an attorney
with significant experience handling these
types of claims. @
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